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DETAILED ACTION 

Priority 

Applicant's claim for domestic priority under 35 U.S.C. 1 19(e) is acknowledged. 
However, the US provisional application No. 60/429,252 and 60/412,155 upon which 
priority is claimed fails to provide adequate support under 35 U.S.C. 1 12 for claims 1-24 
of this application. US provisional application No. 60/429,252 describes a "Thrust 
Brace, Hallway Attachment for Carpet Stretcher Head Screw Drive System" and fails to 
describe any aspect of a respiratory analyzer. Additionally, the present application and 
provisional application No. 60/429,252 have no common inventors. While US 
provisional application No. 60/412,155 describes a fitness monitor that employs a 
respiratory analyzer, the document fails to disclose the respiratory analyzer as 
comprising a flow module including housing, a flow meter, a gas sensor, as claimed in 
claim 1 of the instant application. Provisional application No. 60/412,155 also fails to 
disclose a first and second ultrasonic transducers for measuring flow rate or a central 
flow pathway as claimed in claim 13, and fails to disclose a filter module or a wind 
guard, as claimed in claim 19 of the instant application. Additionally, US provisional 
application No. 60/400,265 fails to provide adequate support under 35 U.S.C. 1 12 for 
claims 10-12 and 19-24 of the instant application because the provisional application 
lacks adequate description of a pathogen filter. 

Drawings 

The drawings are objected to as failing to comply with 37 CFR 1 .84(p)(5) 
because they do not include the following reference sign(s) mentioned in the 
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description: 130 in figure 2C (p.7, lines 17-18). Corrected drawing sheets in compliance 
with 37 CFR 1 .121(d) are required in reply to the Office action to avoid abandonment of 
the application. Any amended replacement drawing sheet should include all of the 
figures appearing on the immediate prior version of the sheet, even if only one figure is 
being amended. The replacement sheet(s) should be labeled "Replacement Sheet" in 
the page header (as per 37 CFR 1 .84(c)) so as not to obstruct any portion of the 
drawing figures. If the examiner does not accept the changes, the applicant will be 
notified and informed of any required corrective action in the next Office action. The 
objection to the drawings will not be held in abeyance. 

Election/Restrictions 
Applicant's election without traverse of Group I in the reply filed on 1 1/3/04 is 
acknowledged. 

Claim Objections 

Claims 5 and 10 are objected to because of the following informalities: 
on line 4 of claim 5, "flow path" should be replaced with "flow pathway"; 
on lines 1-2 of claim 8, "is adapted to be supported by a strap disposed" should 
be replaced with "is supported by a strap adapted to be disposed"; 

on line 4 of claim 10, "subject exhalations" should be replaced with "the subject's 

exhalations"; 

on line 9 of claim 10, "flow path "should be replaced with "flow pathway"; 
on line 10 of claim 10, "flow path" should be replaced with "flow pathway"; 
on line 1 1 of claim 10, "flow path" should be replaced with "flow pathway"; 
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on line 16 of claim 10, "flow path" should be replaced with "flow pathway". 


Appropriate correction is required. 


Double Patenting 


The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Long/, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and, In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 .1 30(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-3 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 48 of copending 
Application No. 10/712,760 (herein referred to as Mault 760) in view of US Patent No. 
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6,402,698 to Mault (herein referred to as Mault '698). This is a provisional obviousness- 
type double patenting rejection. 

Claim 48 of Mault 760 claims a calorimeter (line 1), which is a type of respiratory 
analyzer, comprising a flow tube (line 2), or housing enclosing a flow pathway, through 
which respired gases pass, a flow meter (lines 3-4), and a gas sensor (lines 5-6), 
wherein a gas concentration is a parameter that is correlated with gas partial pressure. 
The calorimeter of claim 48 also comprises a computation unit (lines 7-9) coupled to, or 
in data communication with, the flow meter and oxygen sensor and operable to 
determine an amount of oxygen consumed by the subject, which is a respiratory 
parameter. Claim 48 lacks the flow tube, flow meter, and oxygen sensor being groped 
together as a flow module. 

However, Mault '698 teaches a calorimeter comprising a flow module, wherein 
the flow module includes a flow tube or housing 12a, 12b, 14, 16, a flow meter 64, 70, 
and a gas sensor 82 (figs. 1 & 3). Therefore, it would have been obvious to one of 
ordinary skill in the art at the time of invention to combine the calorimeter of Mault '698 
with that of claim 48 of Mault 760 in order facilitate use of the instrument. 

Regarding claim 2 of the instant application, the gas sensor is an oxygen sensor 
(lines 5 of claim 48 of Mault 760), and the respiratory parameter is a consumed oxygen 
volume (line 9 of claim 48 of Mault 760). 

Regarding claim 3 of the instant application, the flow pathway includes a flow 
tube partially enclosing a central flow pathway, wherein a flow tube must inherently 
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possess a first end portion and a second end portion (lines 2 of claim 48 of Mault 760; 
also see tube 16 in figs. 1 & 3 of Mault '698). 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-3 and 8 are rejected under 35 U.S.C. 102(b) as being anticipated by US 
Patent No. 6,402,698 to Mault (herein referred to as Mault '698). Mault '698 teaches a 
respiratory analyzer comprising a flow module including a housing 12a, 12b, 14, 16 
enclosing a flow pathway through which respirated gases pass (fig. 1 ; col. 3, line 43-col. 

4, Iine12; col. 4, lines 13-22), a flow meter 64, 72 providing a flow signal correlated with 
a flow rate of gases through a portion of the flow pathway (fig. 2; col. 4, lines 35-42; col. 

5, lines 37-46), and a gas sensor 82 providing a gas sensor signal correlated with a 
partial pressure of a predetermined gas within the flow pathway (col. 4, line 66-10; col. 
5, lines 47-67), wherein gas concentration and gas partial pressure are correlated. A 
computation module 76 is in data communication with the flow module and determines 
a respiratory parameter of the user (fig. 1 ; col. 4, lines 43-65; col. 6, lines 36-53). 
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Regarding claim 2, the gas sensor is an oxygen sensor (col. 4, line 66) and the 
respiratory parameter is a consumed oxygen volume (col. 4, lines 51-56). 

Regarding claim 3, the flow pathway includes a flow tube 16 partially enclosing a 
central flow pathway, the flow tube having a first end and a second end, a first end 
portion proximate the first end, and a second end portion proximate to the second end 
(fig. 1; col. 3, line 66-col. 4, line 12). 

Regarding claim 8, the flow module is supported by a strap 20, which is adapted 
to be disposed around a head of the subject (figs. 1 & 3; col. 3, lines 47-52 of Mault 
'698) and the computation module 76, 94 is adapted to be supported on the torso of the 
subject, wherein the flow module and computation module are in electrical 
communication through a cable 102 (fig. 3; col. 6, lines 1-16 of Mault '698). While Mault 
'698 does not explicitly cite the ability of the computation module 76, 94 to be supported 
on a subject's torso, the disclosure that the computation module 76, 94 is of a weight 
and size small enough to be supported by a patient's head in combination with the flow 
module (fig. 1 ; col. 6, lines 7-10 of Mault '698) shows that a subject's torso would also 
be capable of supporting the computation module 76. 

Claims 1-3, 8, and 9 are rejected under 35 U.S.C. 102(e) as being anticipated by 
US Patent No. 6,790,178 to Mault et al. (herein referred to as Mault '178). 

The applied reference has a common inventor and assignee with the instant 
application. Based upon the earlier effective U.S. filing date of the reference, it 
constitutes prior art under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) 
might be overcome either by a showing under 37 CFR 1.132 that any invention 
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disclosed but not claimed in the reference was derived from the inventor of this 
application and is thus not the invention "by another," or by an appropriate showing 
under 37 CFR 1.131. 

Mault '178 incorporates the entire disclosure of Mault '698 by reference (col. 7, 
lines 30-35 of Mault '178); therefore, the applicants should refer to the above rejections 
of claims 1-3 and 8 under 35 U.S.C. 102(b) with regard to Mault '698 as to how the 
reference Mault '178 anticipates those claims. 

With regard to claim 9, the computation module includes a support module 32 in 
mechanical and electrical communication with a portable computer 10 having a display 
22, the support module 32 and the computer 10 cooperating to provide a visual 
indication of the respiratory parameter on the display 22 of the computer 19 (fig. 2; col. 
7, line 62-col. 8, line 1; col. 8, lines 48-55 of Mault '178). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 4-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mault '698, as applied to claims 1-3 and 8 above, and further in view of US Patent No. 
5,046,491 to Derrick. Mault '698 teaches the flow pathway including a chamber 14 
surround the first end portion of the flow tube 16 (fig. 1 of Mault '698), but lacks the 
chamber and the central flow pathway being in fluid communication through a first 
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plurality of apertures disposed in the first end portion of the flow tube. However, Derrick 
describes an apparatus for capturing a user's respiratory gas comprising a flow pathway 
including a chamber 42 surrounding a first end portion 60 of a flow tube, wherein the 
chamber 42 and the pathway communicate through a first plurality of apertures 62 
disposed in the first end portion 60 of the flow tube (col. 6, lines 14-22 and lines 62-66; 
figs. 2 & 3 of Derrick). Therefore, it would have been obvious to one of ordinary skill in 
the art at the time of invention to combine the apparatus of Derrick with that of Mault 
'698 in order to avoid or minimize the contact between the gas collection and transport 
apparatus and the patient's facial surfaces and to avoid claustrophobic and other 
undesirable reactions in the patient (col. 6, lines 55-61 of Derrick). 

Regarding claims 5-7, a second end portion 60 is surrounded by an atmospheric 
chamber 42, the chamber 42 and the central flow pathway communicate through a 
second plurality of apertures 62 in the second end portion 60 of the flow tube (figs. 2 & 
3; col. 6, lines 55-61 of Derrick). 

With further regard to claims 6 and 7, the flow meter comprises a pair of opposed 
ultrasonic transducers 64, 70 in ultrasonic communication through gases within the 
central flow pathway, wherein a first transducer 70 is supported within the first end 
portion of the tube 16 and the second ultrasonic 64 is supported within the second end 
portion of the flow tube (figs. 2 & 3; col. 4, lines 35-43; col. 5, lines 36-46; col. 6, lines 
28-31 of Mault '698). 

With further regard to claim 7, the oxygen sensor 82 is a fluorescence type 
oxygen sensor (col. 5, lines 47-48 of Mault '698). 
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Allowable Subject Matter 

Claims 10-12 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 

Claims 13-24 are allowed. 

The following is a statement of reasons for the indication of allowable subject 

matter: 

With regard to claims 10-12 and 13-18, the prior art of record fails to teach or 
fairly suggest a respiratory analyzer comprising a flow tube partially enclosing a central 
flow pathway, having a chamber surround the first end portion of the flow tube and in 
fluid communication with the central flow pathway through a first plurality of apertures 
disposed in the first end portion of the flow tube in combination with a second plurality of 
apertures in the second end portion of the flow tube through which the central flow path 
communicates with an atmospheric chamber or with atmospheric gas, as claimed. 

With regard to claims 10-12 and 19-24, the prior art of record fails to teach or 
fairly suggest a wind guard disposed around a second end portion of the flow path and 
defining an atmospheric chamber substantially surrounding the second end portion of 
the flow tube, the atmospheric chamber being in fluid communication with the 
atmosphere through an atmospheric aperture in combination with a chamber 
surrounding a first end portion of the flow tube that encloses a central flow pathway, the 
chamber and flow pathway communicating via at least one aperture in the first end of 
the flow tube, as claimed. 
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Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

US Patent No. 3,725,658 to Stanley et al. 

US Patent No. 4,368,740 to Binder 

US Patent No. 4,444,202 to Rubin et al. 

US Patent No. 6,379,312 to OToole 

US Patent No. 6,544, 1 72 to Toeppen-Sprigg 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patricia C. Mallari whose telephone number is (571) 
272-4729. The examiner can normally be reached on Monday-Friday 10:00 am-6:30 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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